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IN THE COURT OF SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),

DHUBRI

G.R. Case No. 2458 of 2017

U/S 341/323/294/506/34 IPC

STATE OF ASSAM

-VS.-

1. BIJOY GOUR,
2. DIPOK GOUR &
3. SANKAR PRASAD @ SANKAR NAGRA.

……...ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, L.L.M., A.J.S.
SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),

DHUBRI.

FOR THE STATE:- MR. R. K. ROY, LEARNED A.P.P.

FOR THE ACCUSED:- MR. Y. A. BEPARI, LEARNED ADVOCATE

EVIDENCE RECORDED ON :-02.02.2019,27.03.2019, 
  10.06.2019.

ARGUMENT HEARD ON :- 09.08.2019
JUDGEMENT DELIVERED ON :- 22.08.2019.

J U D G M E N T

1.  In this case accused Bijay Gour & two others are facing

trial  for  the  case  filed  by  the  informant  Rahul  Kumar  Sah,  u/s

341/323/294/506/34 I.P.C. 

2.  The  brief  of  the  prosecution  story  as  revealed  from the

F.I.R. inter-alia is that on 10.06.2017, at around 9:30 PM, the informant

was  called  by  someone  and  when  he  came  out  of  his  house,  the

accused persons had assaulted him over the road in front of his house

and caused injuries on various parts of his body. On hearing his hue &

cry, his mother arrived at the place of occurrence, whereby she was

also assaulted by the accused persons and caused injury. Hence, the

informant filed the case. 

3.  On receipt of the Ejahar the Officer-in-Charge of Dhubri P.S.

registered the case vide Dhubri  P.S.  Case No.657/17,  u/s 341/325/34

I.P.C.  and  endorsed  A.S.I.  Mr.  Elias  Hussain  to  investigate  the  case.
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During  the  course  of  investigation,  the  I.O.  visited  the  place  of

occurrence, recorded the statement of the witnesses. After completion

of investigation, the I.O. has submitted the charge sheet against the

accused persons u/s 341/323/294/506/34 I.P.C. and was forwarded the

case to the court for trial. 

4.  On  receipt  of  summons  the  accused  persons  appeared

before the court. Copies of relevant documents were furnished to the

accused persons under section 207 of Cr. P.C. After hearing the learned

counsel  for  both  the  sides  and  on  finding  sufficient  materials  to

presume that the accused persons have committed offences punishable

under  section  341/323/294/506/34  IPC,  the  charge  of  offences

punishable under the said sections were read over and explained to the

accused persons to which they pleaded not guilty and claimed to be

tried.

5.  In support of his case, prosecution examined as many as

six  numbers  of  witnesses.  After  closure  of  prosecution  evidence,

statement  under  section  313  of  Cr.P.C.  is  recorded  of  the  accused

persons, which were of total denial. Defence side did not examine any

witness. 

6.  Heard the argument put forwarded by the learned Counsel

for both the sides as well as gone through the evidence available on

record.

7.  POINTS FOR DETERMINATIONS: 

i) Whether the accused persons on 10.06.2017,

at  around  9  P.M.,  in  front  the  house  of

informant,  in  furtherance  of  their  common

intention, wrongfully  restrained  the  informant

and thereby committed the offence punishable

u/s 341/34 IPC?

ii) Whether the accused persons, on the same

date and place, in furtherance of their common

intention,  voluntarily caused hurt to informant

and  his  mother  and  thereby  committed  the

offence punishable u/s 323/34 IPC?
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iii) Whether the accused persons, on the same

date and place, in furtherance of their common

intention, uttered  filthy  language  upon

informant  and  thereby  committed  the  offence

punishable u/s 294/34 IPC? 

(iv)  Whether on the same date,  time & place,

the  accused  persons,  in  furtherance  of  their

common  intention,  threatened  the  informant

with dire consequences and thereby committed

an offence punishable u/s 506/34 of IPC?

DISCUSSION, DECISION AND REASONS THEREOF:-

8.  I have gone through the evidence on record and heard the

learned counsels of both sides and I shall now discuss and decide the

points formulated. 

EVIDENCES

9.  In this case informant Rahum Kr. Sah was examined as PW-

1,  one  Seema  Sah  @  Munni  was  examined  as  PW-2,  father  of  the

informant  Ashok  Kumar  Sah  was  examined  as  PW-3,  independent

witness  Pappu  Sah  was  examined  as  PW-4,  Dr.  N.  M.  Ahedm  was

examined as PW-5 and A.S.I. Ilias Hussain was examined as PW-6.

10. PW-1, Rahul Kr. Sah, deposed that  he is the informant of

this case. He knows all the accused persons. The occurrence took place

one  year  ago,  at  about  8.00  P.M.  in  the  night.  On  the  day  of  the

incident,  the accused persons,  namely,  Bijoy Gour (identified by the

witness inside the dock) along with his son and another came outside of

his house, after which an unknown person who can be recognized by

him only by seeing his face had called him outside his house. After he

came outside of his house, he had enquired about the reason for calling

him  outside  his  house.  After  which  accused  Bijoy  Gour  started

assaulting him and also had strangulated him in his neck with his hand.

Thereafter, he started asking them about his fault to which they did not

listen and in the process of which, his mother rushed to the place of

occurrence  hearing  hue  and  cry.  The  accused  persons  have  also

assaulted his mother, as a result of which she sustained injury of her

left hand. Later on accused Sankar Prosad (identified by the witness
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inside the dock) had reached the place of occurrence with his wife, who

had  stated  that  he  is  not  the  person  and  accordingly,  the  accused

persons have prayed before him to forgive them. The accused persons

have  also  threatened  him  with  dire  consequences.  Regarding  the

matter  the  FIR  was  lodged.   Ext-1  is  the  FIR  and  Ext-1(1)  is  his

signature.

During his cross examination he stated that his house is at

Nunia Patty at Dhubri town. The Bazaar TOP is near his house. The FIR

was lodged on the next morning. At the time of assault, he has five

members in his house. The dispute took place near his house. He did

not ask about the details of the person, who had called him out of his

house,  nor  did  he  ask  the  reason  why  he  called  him  outside.  The

residence of Manoj Pathak, raju Shah, Bijoy Sha, Papu Shah, Dinesh Sha

are near the place of occurrence. He has no previous enmity with the

accused  persons.  The  incident  took  place  due  to  mistake. Many

suggestions were put forwarded by the defence counsel, which were

denied by PW-1.

11. PW-2, Seema Sah @ Munni, deposed that the incident took

place in the month of August/September, 2017, at about 7.30/8.30 P.M.

at night. On that night the son of one Dipak, had called his son outside

the house and the accused persons were assaulting his son after some

enquiry. He was preparing food at that time when one Pritom came and

informed him about  the  assault  of  his  son  by the accused persons.

When  he  went  to  the  place  of  occurrence  and  enquired  about  the

reason behind the assault and wanted to bring his child back from the

place, he was being chased by the accused persons, who had assaulted

him inside his house. On being asked, the accused persons have stated

that his son was being assaulted due to mistake on their part. Due to

the assault by the accused persons, he sustained injury in his left hand

and he was undergoing treatment since then.

 During  cross-examination  he  said  that  at  the  time  of

incident, he was inside the house. He does not know the person who

called his son at the time of incident. He did not ask anything to his son

when he went to the place of occurrence. He had no previous enmity

with  the  accused  persons.  The  place  of  occurrence  has  got  many

houses and shops near  the same where people used to visit  all  the
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time. The occurrence took place at night. He cannot say the clothes

which were being worn by the accused persons. Before he had reached

the place of occurrence, there were some people who had reached the

place. He cannot say the names of those people who were present at

the  time  of  occurrence.  PW-2  had  denied  all  the  suggestions  put

forwarded by the defence counsel. 

12. PW-3, Ashok Kumar Sah, deposed that the informant is his

son. He knows all the accused persons. The incident took place around

five/six month ago at about 5/6 P.M. in the evening. On that day, he was

having  tea  near  Bishnu  Cinema Hall,  at  the  time  of  which,  he  was

informed that his son and wife were being assaulted by the accused

persons. When he came to his house, he had seen that accused persons

namely Sankar, Bijoy and Dipak were assaulting his son and when his

wife went to retrained them, the accused persons also assaulted them.

When he had reached the place of occurrence, accused Sankar and the

younger  brother  of  Dipak,  who  were  standing  near  the  door  of  his

house, had fled away from the place. Later on, Sankar came and told

him that his wife had seen his son in the park. When he had summoned

his wife, his wife had stated that his son was not present in the park

after which accused Sankar went from his house.

During his cross examination he said that  when he was having

tea in the tea stall, there were other people present at that place. The

persons present in the tea stall are his neighbours. No person from the

tea stall had accompanied him to the place of occurrence. The distance

of the tea stall from the place of occurrence is 100/150 meters. He had

denied all the suggestions put forwarded by the Defence Counsel. 

13. PW-4, Pappu Sah, deposed that the incident took place at

about two years ago, at about 7 P.M. in the night. On the day of the

incident,  there  was  verbal  quarrel  between  the  informant  and  the

accused persons. His shop is right in front of the place of occurrence

and he can observe everything sitting in his shop.  Nothing else had

taken place apart from the verbal altercation.

 During his  cross  examination  he said  that  there was  no

physical assault between the informant and the accused persons or the

family members of the informant. The entire incident took place in front

of his eyes. 
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14. PW-5, Dr. N. M. Ahmed, deposed that on 11.6.2017, he was

working as a Senior Medical and Health Officer at Civil Hospital, Dhubri.

On that day, I examined two persons as per Police requisition on the

strength of Bazar TOP G.D. Entry No. 205, and they were escorted by

Constable 354, Akhilesh Pandey. Upon examining Rahul Kumar Sah, he

found there is abrasion linear over right forearm measuring 5 cm. by

0.25 cm.  with dry scab formation present.  In  his  considered opinion

injury  was  simple,  old  and  caused  by  blunt  pointed  object.  Upon

examination of Shima Sah he found two nail marks over right forearm 1

cm.  by  0.20  cm.  size  and  placed  dorso  laterally. In  his  considered

opinion injury is simple, old and caused by blunt object. Ext-2  is  the

Medical Report and Ext-2(1) and 2(2) are his signature.

15. PW-6, ASI Ilias Hussain, deposed that  on 11.06.2017, he

was working as Attached Officer at Bazar TOP under Dhubri P.S. On that

day, he was endorsed with the investigation of the case. After which he

had  started  investigation.  During  which  he  had  visited  the  place  of

occurrence, prepared the sketch map, recorded the statement of the

complainant and the witnesses. On 30.08.2017, he had collected the

Medical Examination Report of the victim. Thereafter, he had arrested

the accused persons, who were later released on bail. After completion

of investigation he submitted charge sheet u/s. 341/323/294/506/34 of

IPC against the accused persons, namely, Bijay Gaur, Dipak Gaur and

Sankar Prasad @ Sankar Nagra. Ext. 3 is the Charge Sheet, Ext. 3(1) is

his signature.

 During cross-examination he said that PW-1, namely, Rahul

Kumar Sah did not state before him that he had asked the accused

persons  why  he  was  being  assaulted  by  them.  PW-1  namely  Rahul

Kumar  Sah  did  not  state  before  him that  his  mother  had  sustained

injury in her left hand due to the assault by the accused persons. PW-1,

namely, Rahul Kumar Sah did not state before him that accused Sankar

had come later on with his wife and had stated the he is not the person

and as such had prayed for forgiving them. PW-1, namely, Rahul Kumar

Sah did not state before him that the accused persons have threatened

him with dire-consequences. PW-2, namely, Sima Sah did not mention

the name of son of Dipak by stating that he had called him to the place

of occurrence.  PW-2, namely, Sima Sah did not state before him that

she was informed by one Pritam regarding the assault of her son by the
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accused persons. PW-2, namely, Sima Sah did not state before him that

she was assaulted by the accused persons inside her house. PW-2 did

not state before him that they have assaulted her son out of mistake.

PW-2 did not state before him that she had sustained injury in her left

hand due to the assault by the accused persons. PW-2 did not state

before him that she has been undergoing treatment since that time.

PW-3,  namely,  Ashok  Kumar  Sah  did  not  state  before  him  that  the

accused persons have assaulted his wife and his son when he was in

the tea-stall. PW-3 also did not state before him that he had seen the

accused persons assaulting his wife and his son. PW-3 also did not state

before him that Sankar and the brother of Dipak was standing before

the door of his house when he had reached his house. PW-3 did not

state before him that the wife of accused Sankar had seen his son in

the park.

APPRECIATION OF EVIDENCE

16.Before  going into  the  evidence  on  record,  for  better  appreciation  of

evidences I deem it proper to go through the facts mentioned in the FIR.

The  FIR  was  exhibited  as  Ext.1  and  the  informant  alleged  that  on

10/06/17  a  9.30  p.m.  the  accused  kept  themselves  hiding  near  the

house of the informant and some unknown person called out for the

informant and when the informant came out, the accused restrained

him over the road and beaten him. When the mother of the informant

came out for the rescue of the informant, the accused hit her as well. To

prove  these  allegations  the  prosecution  examined  6  numbers  of

witnesses including the medical officer and the I.O. 

17.Now according to the PW.5,  medical  officer he examined the victims

Rahuk Sah and Shima Sah on 11/06/17 and detected minor injuries on

examination. To that effect he submitted the medical  document vide

Ext.2 and Ext.2(1) was his signature. Now as per the report of the M.O.

the  injuries  were  simple  caused  by  blunt  objects.  According  to  the

prosecution side this was the result of the criminal act of the accused

side. On the other hand the defence suggested that the injuries were

caused due to fall on hard surface. Now let me scrutinise if either side is

successful in proving their case. 

18.To constitute an offence u/s 341 IPC the prosecution has to establish

that on the date of occurrence the accused had wrongfully restrained

the victim from proceeding in any direction in which he had the right to
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proceed. Now in this case in hand the FIR shows that the victim PW.1

said that some unknown person called him out from his house and after

that the accused started beating him. He did not utter a single word to

the effect that the accused had restrained him. The PW.2 also remained

totally silent on the fact of restraining the informant or herself by the

accused persons.  As such it appears to me that there is absolutely no

evidence  to  show  that  the  accused  had  restrained  the  victim  from

proceeding  in  any  direction  in  which  the  accused  has  the  right  to

proceed.

19.Further  to  constitute  an  offence  u/s  294 IPC  the prosecution  has  to

establish that the accused uttered filthy language towards the victim.

               During argument learned counsel for the accused submitted that

to attract section 294 IPC the prosecution must bring on the record the

very word which is alleged to be obscene.  It is fact that unless the

word alleged to be obscene is brought on record it is not possible to

decide whether the very word is obscene or not according to section

294 IPC.  

                    From the evidence of victim/PW.1 and PW.2 it appears to me

that the prosecution failed to bring on record the word which is alleged

to  be  obscene.  In  absence  of  the  very  word  it  cannot  be  held  the

accused guilty for uttering the obscene word. It is also not proved that

the utterance of the word has been made in or near any public place.

But here in this case the place of occurrence was at resident.

                      Hence I opined that the accused is not guilty of offence

under section 294 IPC.

20.As  regard  to  the  criminal  intimation  u/s.506  IPC  is  concerned,  the

FIR/Ext.1 itself is silent about the fact that accused made any sorts of

intimidation or showed the fear of any injury to the informant or the

victim  and  to  his  mother.  Hence  the  evidences  are  also  not  found

sufficient to meet the ingredients under Sec.506 IPC. 

21.Now in this case the victim said that as soon as he came out of his

house accused Bijoy Gaur started beating him ad also strangulated his

neck with his hands. After that his mother came to the P.O. and accused

assaulted her as well. Later Sankar Prasad reached the P.O. Thus from

the evidence of PW.1 it is seen that it was the accused Bijoy Gaur only

who had assaulted him. According to him all the accused assaulted his

mother/PW.2 when she reached the P.O. According to PW.3/father of the

informant, he had seen all the accused beating her son and wife. But



9

victims remain  totally  silent  about  the  presence  of  PW.3  in  the  P.O.

Hence his evidence is not appearing convincing. At this stage while I

have gone through the evidence of PW.2, she testified that the accused

chased her inside the house and assaulted her. She said that all  the

accused persons collectively thrashed her son/PW.1.  The evidence of

the PW.2 however was not supported either by the FIR or by the PW.2.

Her  evidence  is  appearing  exaggerating.  But  from  her  evidence  it

become clear that the said Bijoy Gaur along with other accused were

present in the P.O. But the PW.1 himself only named Bijoy Gaur as his

assailant.  The  evidence  of  the  PW.1  is  appearing  cogent  and  the

defence had failed to shake his veracity in this case. Hence it appears

to me that though the other accused were present in the P.O. but the

prosecution could not prove their involvement ( except Bijoy Gaur) in

this case. 

22. Thus what remains is whether the accused Bijoy Gaur had committed

the offence punishable u/s. 323 IPC.  The Ld. defence also hammered

on  the  point  that  no  independent  witness  had  supported  the

prosecution  case.  Here  the  prosecution  examined  PW.4  as  the

independent witness and he said that he had seen only seen verbal

altercation  between  the  parties.  He  did  not  state  that  the  accused

assaulted the informant. During the cross examination of the PW.1 he

admitted that the said Pappu Sah/PW.4 was his neighbor. Now the list of

the  prosecution  witnesses  show  that  except  PW.4  no  independent

witness was examined by the prosecution side. But the evidence of the

PW.4 had not corroborated the victims on the points of injury. However

from his  evidence one aspect  becomes clear  that  the accused were

present in the place of  occurrence in the wee hour.  The defence by

suggesting about only verbal altercation taken place had accepted the

presence of the accused with the victims.

23.Now coming to the injury caused by the accused, the Pw.1 said that

accused  Bijoy  Gaur  assaulted  her  with  hands.  The  M.O.  had  also

detected abrasion over the forearm of the victim Rahul Sah/PW.1. But

according to the M.O. the injury was an old one. The defence did not

question the M.O. upon the old injury found by him. Since the victims

were examined on the next day so probably fresh mark was absent.

Further the M.O. categorically mentioned the injury sustained by Shima

Sah can’t be self-inflicted. The defence side although suggested to the

M.O. that such injury may be caused due to fall over hard substance but



10

during the examination of the PW.1, the defence did not suggest any

such  plea.  Instead  they  had  pressed  on  the  point  that  the  incident

occurred  out  of  mistake.  But  the  mistake  of  the  accused  does  not

unblemished the suffering of the victim. Even if a believe that accused

attacked him by mistaking him for  other  person,  even after  that  he

cannot  go  unpunished  for  hurting  a  person  both  emotionally  and

physically. Because here in this case, the informant had suffered for the

wrong he never committed. Though the PW.4 said that he had only seen

the  verbal  altercation,  but  his  sole  evidence  does  not  dilute  the

evidence or the injury detected upon the body of the victims.  

24.Hence from the entire evidence on record it has appeared to me that

the act of the accused Bijoy Gaour had meet the ingredients u/s 323 IPC

for voluntary causing hurt to the victim. Thus, it can be said that the

prosecution has succeeded in proving beyond all reasonable doubt that

on 10/06/17 at about 9 a.m. the accused Bijoy Gaour had assaulted the

victim in his house situated at Nuniapatti Ward no.11. As such accused/

convict  Bijoy  Gaur  is  held  guilty  and  convicted  u/s  323  IPC  and

acquitted from rest of the charges. 

BENEFIT  OF  PROBATION  UNDER  THE  PROBATION  OF

OFFENDERS ACT

25.I  have  considered  the  nature  of  the  offences  committed  by  the

accused/convict  namely,  Bijoy  Gaur  and  also  the  character  of  the

convict. No previous criminal activity and conviction is proved against

him.  This Court is of the view that if such person is sent to jail, the

mind  of  such  first  time  petty  offender  would  be  criminalized.

Considering all the above, along with the facts and circumstances of the

case under which the offences were committed by Bijoy Gaur, I am of

the considered opinion that he deserves to get the benefit as provided

u/s-3 of the Probation of Offenders Act, 1958. He is further directed to

pay Rs.500/-  each (in total  Rs.1000) as compensation to the victims

Rahum Sah and Sheem Sah @ Munni as per sec. 5(1) ( a) of the Act. 

26.As  such  accused/  convict  namely  Bijoy  Gaur  is  released  after  due

admonition with a stricture that he shall  not repeat such act in near

future. He is acquitted from remaining charges. 

27.The other accused are acquitted of the charges u/s 341/294/323/506/34
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IPC  as  the  prosecution  has  failed  to  prove  the  charges  beyond  all

reasonable doubt. 

28.The bail bond of the acquitted accused are extended for 6 months as

per sec.437-A CrPC.

29.Copies of the judgment be given free of costs to the aforesaid convicts.

30.Given under my hand and seal of this Court on this 22nd day of August,

2019 at Dhubri.

(SANGITA HALOI)

Sub-Divisional Judicial
Magistrate(S)

     Dhubri.
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  A P P E N D I X

PROSECUTION WITNESSES:

(i) P.W-1  Rahum Kumar Sah (informant)
(ii) P.W-2 Seema Sah @ Munni,
(iii) PW-3 Ashok Kumar Sah,
(iv) PW-4 Pappu Sah,
(v) PW-5 Dr. N. M. Ahmad &
(vi) PW-6 A.S.I. Ilias Hussain.

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

(i) Ext-1 F.I.R.

(ii) Ext.-2 Medical Report &

(iii) Ext.-3 Charge-Sheet.

(SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

     Dhubri.


